
THE TUMBLEWEED

Pot and the Right to Privacy

BY Allan Rabinowitz
(CPS) -  The joint you are smoking may soon be protected by the US Constitution, if a 

number of suits being filed in state and federal courts around the country are successful. Alas
ka has already given constitutional protection to pot use in the home.The National Organization for 
the Reform of Marijuana Laws (NORML), the nation’s most successful pot lobby, has filed suits claiming that the use of m arijuana in the home falls under the protection of the 
constitutional right to privacy. NORML has filed suits in Califronia, Illinois, Tennessee and the District of Columbia. The suits mark a major shift in NORML’s strategy, which has formerly concentrated its resources on lobbying efforts in 
Congress and various state  legislatures. NORML was instrum ental in getting m arijuana 
decriminalized in six states.
But the decision of the Alaska Supreme Court broke the ice on 

the constitutional issue and set a strong precedent that will be used in the other suits. NORML will now devote a much greater 
proportion of its resources to court battles than it had earlier, 
but will continue to lobby in legislatures as well.The Alaska Supreme Court, in 
its unanimous ruling, stated that there was no firm eividence that 
marijuana use was harmful to the user or would “constitute a 
public health problem of any significant dimension . . . Mere scientific doubts,” said the court, 
“ did not w arrant government intrusion into the privacy of the home.”
Since the Alaska decision was based on a privacy clause in the state constitution rather than the 

US Constitution, it cannot be appealed to the US Supreme 
Court.That aspect is one of the advantages of pursuing marijuana reform through the courts rather than legislative bodies, according to Keith Stroup, direct
or of NORML. The court decision is not subject to the whimsy of politicians. Once the decision is made in a state supreme court, based on the state constitution, it has fundamental protection that can only be changed by that court itself or by a constitutional 
amendment.A decision putting marijuana use under the protection of the right of privacy would also allow someone to cultivate the weed for

personal use and to transport it as well. Under the Alaska decision, there is not constitutional protection for am ounts of marijuana for sale rather than 
for personal use.But at the same time, there is no maximum quantity explicitly 
set for personal use and the court generally assumed that amounts of pot ranging from eight ounces 
to one pound are for personal use. This amount is much greater than that set in even the most 1 
beral laws passed by state  legislatures, which generally designate an ounce or less for 
personal use.In addition to the principle argument of the right of privacy, the suits also claim that current 
marijuana laws constitue cruel and unusual punishment for the 
offense involved, and that the laws deny equal treatment under law, since alcohol and tobacco are not treated the same even though there is definite proof that they can pose health hazards. Some of the arguments opposing constitutional protection for the 
private use of marijuana state that the substance has indeed proven to be dangerous and that constitutional protection would open the door for similar rulings 
for more dangerous drugs such as heroin.Peter Mayer, legal counsel for NORML, counters these arguments on the grounds that the suit deals only with marijuana, that there is no positive proof of harm and that the burden of proof is on 
the state to prove that pot “poses some significant threat to the individual or danger to the public welfare” -- a threat that has not been proven.In addition, Meyers said, even if 
a substance were to prove dangerous to an individual, it 
would still violate his constitu
tional right to use it personally: “Why don’t we have laws against skydiving? That’s dangerous.” Until the Alaska decision, courts would not rule on the constitution
al question, but rather take “an easy ou t” by claiming that marijuana was an issue for the legislatures, said Meyers. They “simply did not want to get involved,” he explained. But now 
that Alaska has taken “ a leadership role,” other courts are more likely to confront the privacy issue, Meyers added. 
The question is bound to reach the US Supreme Court. Since the District of Columbia lies under federal jurisdiction, the suit has been filed in federal court. An 

appeal would go directly to the

US Supreme Court, and according to Stroup of NORML, either 
side that loses will definitely take it to the high court. Former 
Attorney General Ramsey Clark will donate his time to argue for 
NORML’s suit.In California, the suit cites 
privacy clauses in both the state and federal constitutions. California boasts more marijuana arrests than any other state. In Los Angeles County alone, where the suit has been filed (along with San Francisco County) the number of pot busts is higher than in most states. Even though California has recently passed legislation reducing marijuana penalties, the law does not go far enough, according to Gordon Brownell, west coast director of 
NORML.The absolute earliest that the 
suits in various sta tes are expected to reach trial in lower courts is next spring. They may 
not reach the sta te  suprem e courts or the US Supreme court 
for two years.

Statem ent for 
Trial and  
Sentencing
In pondering a few words for this occasion, I happened on 

Paul’s First Letter to the Church at Cornith. Let me share two brief passages from the early chapters with you: “Let no one 
delude him self-herself. If any 
one of you thinks she is wise in a worldly way, one had better become a fool. In that way, one will be truly wise, for the wisdom of this world is absurdity with God. And again: “We are fools on Christ’s 
accounts” (1 Cor. 3:18: 4:10).I know people who treasure their roots in a long line of fools, beginning with Brother Fool, 
Christ Himself. The Apostles 
were fools, and died for their foolishness. So were the women 
and men who fill the pages of the martyrology, like Anastasia, Ag
nes and Ignatius. So were the

witnesses through the centuries, 
many of them persecuted by Church and State alike. So were the Bonhoeffers, Delps and Jagerstatters of the Nazi era, for their resistance to Hitler. All 
were fools on command, the 
command being: “ Love one another as I have loved you.” Clearly that commandment ma
kes such people fools. But so do the wise of this world - the Herods 
of history - the Stalins, Hitlers and Nixons of our own time. So do the high priests of science - the Fathers of the Bomb, whether American or Russian. So do the Junkers of the military bureaucracies; or the cozy, ambivalent functionaries of the major faiths ; 
or the corporate chieftains and their trafficing in goods, services, and people. So does the judiciary and its legalizing of white collar crime. The com
mandment makes fools of such people ; but so do the buyers and sellers in death.In a modest fashion, 1 have 
sought membership in this company of fools. This is my seventh 
indictment for anti-war resistance; it will probably result in my fifth conviction. One indict
ment for foolishness allowed life imprisonment upon conviction. Through over 39 months in 
prison, through long fasts and 
bouts of solitary confinement, through two indictments while in jail, I have been reckoned a fool, 
by pharaohs and friends alike. 
My brother is a fool, barely tolerated by the Jesuits and by the public. My wife is a fool, as 
incorrigible as myself. (It is our passionate hope that our two tiny children will avoid the paths of the wise.) We live in a communi
ty of fools, unregenerate and stubborn, frequently judged by family and acquaintance as feeble-minded or ‘finated’. Fur
therm ore, a dear friend - a younger fool - serves sentence in federal penitentiary - somewhat 
unique in his imprisonment for post Indochina war resistance. Let no one find our foolishness puzzling. It is as sim ple as honoring the 5th commandment, 
and rejecting official legitimations of murder. It is obedience to the truth and compassion of Christ; or recognizing no enemy in the world. It is as simple as the struggle that children might live; or that everyone might become what they are - daughters and

Tuesday, Feb. 24, 1!>76 - Page 5sons of God. It is as simple as respecting the planet as common property, as common gift and heritage. That is the idiot vision - 
that is the summons and task, for that, as Paul promised, one risks becoming the world’s refuse, the scum of all. (1 Cor. 4, 13.)
It seems to me - and this is why I long to be a fool with fools around 

me - that is the wise and not the fools who inch millions toward the nuclear brink. It is the wise 
and not the fools who have 
engineered the weapons which can transform earth into a mass 
graveyard. It is the wise and not the fools who negotiated Mutually Assured Destruction :(MAD), 
and now dream of Flexible and Selective Targeting Options 
(FTO) - the lunatic Counterforce strategy. It is the wise and not the fools who have traded their souls 
for money and power as Faust did. It is the wise and not the fools 
who reverence Caesar as god, 
and who assert that peace lies with the Bomb, and not with discipleship to Christ.So it is that I will strive to join 
the company of fools. Perhaps in time, their number will grow. 
Perhaps the people will begin to listen - will begin to outlaw war, 
to scrap bombs and bombers, missiles and submarines. Perhaps eventually, the Poor will hear the Good news again, and 
the captives will possess liberty, and the blind new sight, and the oppressed freedom , even as 
Isaiah promised. Perhaps even, 
if foolishness is popular and prevalent, the wise will become 
fools and begin to live.Perhaps too, the fools will never abandon hope, nor cease to live it. Everything depends on THAT.

Some people believe that if 
you put on your right sock 
and shoe before you put on 
your left sock and shoe you 
will have a good day.
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