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Tribe filed a water rights suit back in 
February of 1975 in a “ race” to the 
courthouse because the State was about 
to enact its own water adjudication 
statute. The United States filed on 
behalf of the Northern Cheyennes the 
following April and then on behalf of 
the Crows in May of that year.

In April of 1979, in anticipation of 
the enactment of S.B. 76, the United 
States filed in the Federal district courts 
on behalf of the “ highline and Flathead 
tribes” . The Montana legislature passed 
the bill the next month. Then in 
November of 1979, Judge Battin and 
Judge Hatfield dismissed all of these 
Federal law suits in favor of State court 
jurisdiction. That dismissal order was 
appealed and argued last July.

If the Ninth Circuit Court of Appeals 
reverses Judge Battin, then we stay in 
Federal court. If they uphold him, I will 
recommend an appeal to the United 
States Supreme Court. However, if the 
Ninth Circuit doesn’t make a decision 
by the end of December, then we’re left 
holding the bag; and then we have to 
decide whether or not to file at least a 
protective filing in State court. We 
would, of course, disclaim jurisdiction 
and argue that the State doesn’t have 
jurisdiction. [Note: The CSK Tribes 
have agreed to file a protective claim 
while arguing State jurisdiction in 
court.]

I hope that you appreciate the dilemma 
that I’m in. I hope that the Ninth Circuit 
will hand down a decision, and I’m reli
ably informed that it looks good for us. 
But we do have to have an opinion in 
hand in order to be certain of what the 
law is. I assure you that I will do the 
right thing, as trustee, for our Indian 
people. But now, unfortunately, we 
have to live with Judge Battin’s decision.

Some Issues
Before discussing some specific issues, 

let me make clear that, unless I indicate 
otherwise, I will be speaking only for 
myself and not the Department or the 
Administration. I can tell you what I 
think, the positions that I am going to 
support, but until a Departmental or 
Administration decision is made -  my 
positions remain simply mine.

I have no intention whatsoever of 
trying to push tribes into negotiating 
water settlements if they do not want to 
negotiate. But I most certainly do want 
to make it possible for a tribe to 
negotiate a settlement when they believe 
it is to their advantage. I can appreciate 
that some tribes might think they have 
ideal conditions for successfully 
litigating their rights, but my general 
approach would be to encourage 
negotiated settlements. My basic reason 
for this position is that I think the tribes, 
speaking generally can get greater 
benefits through negotiation rather than 
through litigation.

One reason is that litigation, after 
years of effort and great expenses, may 
win you “ paper water” that you can’t 
use. You have won a legal battle, in 
short, but lost the political war.

I recognize that there can be lots of 
problems in working out negotiations 
that are not sell-outs -- and as we have 
seen in the Ak Chin situation, there can 
be problems after negotiations. 
Nonetheless, I think the negotiated set
tlements, generally, have a better chance 
of producing real, 
wet water for a reser
vation -  and that’s 
the only kind of 
water that is really 
useful.

As a matter of opinion, I think that 
the time element is important. The 
claims on water are going to increase 
with each passing year. One hundred 
years ago, the person who recognized 
the precious value of water in the west 
was a person destined to become rich. 
Ten years ago the demand for water was 
not nearly so pressing as it is today. Ten 
years from now, the need for water will 
be immensely greater.

I am aware, of course, that increasing 
need of water by other entities does not 
affect the legal rights of tribes -- but 
realistically we know it has a very 
definite practical effect. Right now, ac
cording to our calculations, the Central 
Arizona tribes have potential rights to 
most of the water there is in Central 
Arizona. But we know that this is not 
going to turn off the taps in the homes 
of non-Indians in Phoenix or Tucson. I 
think there are good reasons for the 
tribes to work for agreements and set
tlements as quickly as possible to turn 
paper water into wet water producing 
benefits for the reservation. This is my 
opinion. The individual tribes will seek
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ATTENTION
ALL

SUBSCRIBERS:

Please notify 
C har-K oosta 

immediately 
of any 
change in 
your address. 
WRITE:
Box 278, 
Pablo, MT 
59855 
PHONE: 
(406)675-4790

j Dubay’s Ranch Market
Grocery Meats Produce Drugs Paper Goods 
Quality, Price, Service -1 0  Hours a day at this modem  store in 

St. Ignatius
Open Sundays 10 a.m . to  4p .m . fo r  your convenience
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What is 
The 
Earth

It is the brand of 
wood stove thou
sands of selective 
buyers have chosen 
for heating their 
homes.

Be sure the 
original “The Earth 
Stove” name is 
on the stove 
you buy.

•  See a t y o u r local E arth  Stove dealer
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