
Ken Smith on water rights
My role here

Most of you, I believe, know that I 
am not a lawyer. So I am sure that I was 
not invited here to discuss fine points of 
the law -  or otherwise intrude into the 
lawyer’s domain as an interpreter of 
law.

I think it is safe to assume that I was 
invited here as the Interior Assistant 
Secretary for Indian Affairs to tell you 
what I can about the Department’s -  
and the Administration’s -- policies and 
plans, and perhaps a little of my own 
thinking and how I plan to function in 
this job.

There are a lot of lawyers here, so let 
me tell you right away that one of the 
things I do regularly in my job is listen 
to lawyers expressing opinions about the 
law -  before I make policy or program 
decisions. So, one of the things I will do 
here is listen. What I hear may be more 
important than anything I say.

My function as advocate
Before discussing some specific water 

issues, let me say a few words about my 
responsibility as an advocate for the In
dian community. I consider it a major 
function under my responsibility as

trustee to be an advocate for Indian 
causes and rights. This, of course, does 
not license me as some maverick cham
pion of unpopular causes. To be an ef
fective advocate within the A d
ministration, I have to be a member of 
the team. This means I can fight as hard 
as I am able in staff sessions and in the 
internal councils of the Administration - 
-- but when the President or the 
Secretary makes a decision, then I have 
to support it and implement it.

I am realist enough to know that. We 
aren’t going to win every battle, but I 
will say this to you:

1) We live in a political world. We 
all have to be politicians in one way or 
another, but we still need a solid 
framework of principles that support us 
and that we hold to. We may negotiate 
about the application of a right or the 
effects of a right, but it is my job to 
protect and to defend those rights.

2) As an advocate for Indian coun
try, I can’t let the popularity of a 
position be the determining criterion of 
my efforts. I certainly intend to listen to 
and consider the recommendations of 
the Indian leaders, but then I will make
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my own decision. I feel that it would be 
an abdication of my responsibility if I 
did otherwise.

I think it should be noted that there 
can be situations in which I, as trustee, 
might feel obligated to act in a manner 
different from a tribe’s formally ex
pressed will. We are facing this kind of a 
dilemma right now in Montana.

I’m sure that some of you are aware 
of an issue called “ S.B. 76” . It is a 
Montana legislative act that requires all 
water users who claim a right to water to 
file a claim in State court by January 1, 
1982. Under that law, there is a presump
tion of abandonment if one does not 
file by the first of the year. (Editors 
note: That deadline has since been 
extended. See story on page 3.)

In addition, the Northern Cheyenne 
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